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SUBJECT: Confidentiality/ Taxpayer Conmuni cati ons

SUMVARY

This bill would entitle a taxpayer to the sanme protections of confidentiality,
with respect to the tax advice given by any “state authorized tax practitioner,”
as the taxpayer would have if the advising individual were an attorney. The
privilege would apply in any noncrimnal tax proceedi ng before the Enpl oynent
Devel opment Departnent (EDD), Board of Equalization (BCE), Franchise Tax Board
(FTB) or Department of Mdtor Vehicles (DW) and would apply in any noncri m nal
tax proceeding in state court brought by or against this state.

EFFECTI VE DATE

This bill would beconme effective on January 1, 2000.
BACKGROUND

On July 22, 1998, President dinton signed HR 2676, the Internal Revenue
Service Restructuring and Reform Act of 1998 (I RS Reform Act). The IRS Reform
Act provides for a mmssive reorgani zation of the way the I RS does busi ness and
creates a board of directors to help oversee the agency. The IRS Reform Act al so
provi des various taxpayer rights and protections (e.g., burden of proof shift,

i nnocent spouse relief, disabled taxpayer relief and extension of attorney-client
privileges to any individual authorized to practice before the IRS) and instructs
the IRS to pronote and inprove its electronic filing prograns.

SPECI FI C FI NDI NGS

Federal |aw (Section 330 of Title 31 of the United States Code) authorizes the
Secretary of the Treasury to regulate the practice of representatives of persons
before the Treasury. Thus, under federal |aw, individuals nmay be “authorized to
practice” before the IRS. Generally, those authorized include attorneys,
certified public accountants, enrolled agents and enrolled actuaries. The IRS
has a programthat oversees the activities of persons authorized to practice
before it and can suspend or revoke that authority if the activities of the
practitioner so warrant.

State | aw does not provide an authorization process simlar to federal |aw
Cenerally, the taxpayer may authorize anyone to represent them (act as their
agent) in noncrimnal tax proceedings before the EDD, BCE, FTB or DW
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The I RS Reform Act extended the attorney-client privilege of confidentiality to
tax advice, as defined, that is furnished to a client-taxpayer by any individua
who is authorized to practice before the IRS and may be asserted in any
noncrim nal tax proceeding before the IRS as well as any federal court if the IRS
is a party to the proceeding. The privilege applies only to the extent that
comuni cati ons would be privileged if they were between a taxpayer and an
attorney. For exanple, information disclosed to an attorney for the purpose of
preparing a tax return is not automatically privileged under present |aw, so that
i nformati on woul d not be privileged under this provision. This confidentiality
privilege al so does not apply to tax shelters, as defined, or state tax advice.

Under California law, the attorney-client privilege is found in the Evidence Code
(8950-8962) .

This bill would generally conformto the federal law, entitling a taxpayer to the
same protections of confidentiality, with respect to the tax advice given by any
“state authorized tax practitioner,” as the taxpayer would have if the advising

i ndi vi dual were an attorney.

A “state authorized practitioner” would be any individual who is authorized under
state law to practice before EDD, BOE, FTB or DW.

The privilege would apply in any noncrimnal tax proceedi ng before EDD, BOE, FTB
or DW and would apply in any noncrimnal tax proceeding in state court brought
by or against this state. The privilege would not apply to witten communication
regarding a corporation’s involvenent in tax shelters.

Pol i cy Consi derati ons

This bill would raise the follow ng policy considerations:

Current state | aw does not authorize individuals to practice before
EDD, BOE, FTB or DW. It is unclear who, if anyone, would qualify for
the privileges intended by this bill. However, the author’s staff has
i ndicated that they are considering anmending the bill to apply to

i ndi vidual s authorized to practice before the IRS. |f anmended as

i ndi cated by the author, the following two policy considerations

apply.

1. The IRS has a programthat oversees the activities of persons
aut hori zed to practice before it and can suspend or revoke that
authority if the activities of the practitioner so warrant. Since
California has no such relationship with those authorized to
practice before the IRS, it may not be appropriate to extend the
privileges to such individuals. Mreover, conformng to these
federal licensing standards would al so conformto individua
suspensi on and revocation deci sions made by the I RS and woul d,
unl ess any conformty | anguage provi ded ot herw se, preclude affected
state agenci es from suspendi ng or revoking an individual's practice
authority for purposes of the confidentiality privilege added by
this bill.

2. California lawis broader than federal lawin that it allows any
i ndividual to represent another individual in FTB rel ated tax
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matters. Limting the extension of the privilege to I RS authorized
representatives would nmean that taxpayers using CPAs and enrolled
agents woul d receive the benefit of the privilege, but taxpayers
usi ng other types of representatives would not be able to assert the
privil ege.

In recent years, attorneys have becone affiliated with accounting
firms (as enployees or principals) and the |ine between | egal advice
and that provided by accountants has blurred. This provision would
afford CPAs the sane privil ege provided attorneys when di scussi ng
simlar issues.

| npl ement ati on Consi derati ons

If the bill is amended to grant an evidentiary privilege to certain
specified representatives, it would introduce a new consideration into

adm ni strative and judicial proceedings for the resolution of tax disputes.
While this bill would not significantly inpact the prograns adnm ni stered by
the department, it may increase costs of individual cases for taxpayers and
t he department due to disputes over whether the confidentiality privilege
under this bill applies in a particul ar case.

FI SCAL | MPACT

Depart nental Costs

Thi s provision woul d not inpact the departnment’s costs.

Tax Revenue Esti mate

This woul d not inpact state incone tax revenues.

BOARD POSI TI ON

Pendi ng.



